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Aclion Memorandum Seeking 
Qider In M<fcyta# 



> Virit *\**~* 



t©%2&W 



To: 



From: 



Division 



* -*M >Si 



Re: 



Recommendation: 



Action Requested By: 

Prior 

Commission Action: 



TT&timg in Certain Securities HO-9&18 



Thai the 



MM, i^.'O 4l| 



*' _,** 



!\:*7i 



issue & ibnoal Older of private 
to detefmine whether there have been violations 
of Sections 10(b), and !4<e)<rf the Securities Exchange Act of 
1934 ("Exchange AcT) and ftaiea 10fc-5 t and 14ft-3 
promulgated tbemuwier, and Section 204A of the In- 

Advisers Act of 1940 r Ad visas AcO- 
Summary Calendar 



^ Ml ~>.| 



None 



Novel, Important 
Or ComDlea: Issues: 



None 



Other Offices 
Or Divisions 

Consulted: 



Office of Hie Genera) Counsel 
Richard A- Levin* 

(copy provided) 




Office of Cemptianee, 

Inspections and 
Lori A. Rsefrards 
(copy ptovided) 



oas 




Iji 



ce of Economic Analysis 
Peter 0. Simonyi 
(capy provided) 




<*.**« M' Ml I 



Office of 

Management 

Barbara C. Chreticn-Dar 
(copy provided} 
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Other Interested , 
Government Agencies: 

Sovrce Of Case: 



The U.S. Attorney for the Southern District of New York 



Referral from the NASD (August S, 2003) and die Office of 
Mario* SuveiUaece 



rkM.U' 



to Contact 



FoulILBeiger 
RfcfrattfW, 

CSartetE-Cam 

GaiyJ. Agukre 

I*JfflW& Foster 
EricX Ribelin 
Stephen P. Gtaaeoe 
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Tfcts matte* involves: (1) posnbie insider tmdnaj ©y jfepoi 
Manftgema*"X a registered investment advisee, fourteen of lis sfflBated hedge finufc ox) two 
privately owned tccocnto >rfridi ttnaoagcs (itt^>iduaUy aniLttiUccnvely *Ttt?uot Fands"X aad <2) 
pottlbie viotaiferas far fleqpet Management, as m itowww r adviser, of Section 204A of fin 





O * t KJ 




fcvefttjMhfee hedge? 
flnee privately owned aooounts. Currently, Pequot Management sod its 
cwm|x^o«eo^lhc1aq^Jia)«efixid&miltesin 
management 1 Att hedge fimdi affiliated ^tb FeqjStot 
registration under Section 4$) of the Securities Act of 1933 
of Regulation tk 2 




Pcquot Funds* and 
ftedjgc Stands 

hjjftnt HHdwr 




t? ■ •t". *- t |T-< ' S Vi ■ tUI 




etXetSpnOSa JRM& 

or under Roic 506 



Over 8te past *5 months, She J4A&D and WSB haws made several reftmlg to the Di^kwi <rf 
Enforcement in which one or more hedge funds affiliated iwnV Poqoot Management has been 
identified ior possible insider tending, twt> of these refcwala ace discussed befcw. Farther, a 
director of market trading analysis with fee NYSE h*» infoaned the staff (faat lw closely 
the hedge funds affiliated wife Pequn* Mai»gem«*t because tfrey haw© been. 'Sust too lucky . 



? i .*rl 



■ ■*■■* 



'4 m. ', H I IK' 



The number of suspicious 

Management's compliance with the 
maintain awi enforoe written policies and 



also 



U*i I (vl'V, 



raises <ptetiora of die adoqoaty of Bequoi 

toegaaMfoh, 

reasonably designed to prevent flss misuse of 




.**_ 



JrK*;ii* ■ 1 \l>\* 



WMNP<WMt^pt^Hll 



«WH 



M»B4*MiWB*AdM*M^P«**4«HIIIHPIWHlMiMA*to«4*«u«A^|MHfHl«4*W 



— P ' ' 



*pnMMif«eHiip« 



SSE 



Bri&daeriptiamqf turner mmmumg imftps 

Fttgoei Fwmdi ' Tracftag In EUte I*ft>maf»tt Grwp C*E*te"> 

subwqua*ly> *cquirttd 9»% of Ettc'* «rtJtattdiaft shares. 




Bcfoteit* 

«mcw«topamca. I to comnKra 3*ook wrc 

traded oft the NASD AQ National ELTB, with 7,g90,600 shares 




n 



iGEBSSCnSpEEBBKSaaKB 



paei 
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*=*•?= 



esae— aaeaaatadBB ac 



m ^> Mi ■ i *ili* iiumi Hi 



1 3W* mans* van lattm tttm FvtfMt MaMgaoCTtl am* rtcwrtlj fflMfona 13S 



*1j ? ' li 



•hedge inutto »U aftarftfec of minted vatoe *> m 
oaUmiwd Mate of ionvtttffs ***** coolly wr *iA At tq^anwloft < wg*«n« efr of *»$*»■*»« Act, 
provided the often m4 afes are only .«*nfe to "eccmftW iawttwC t#* iwtiiuttenil ot*e*ars ma 
EtwfivUuab t) whose H«d noame exeeofe caOvOOO, 39 whose jB*e aweae wt* his «r her ipou» 
oxeeeet $300,000, or#> wbo» MMdwd crjofat «t wor* wife sis or b« ijxwse wc***fe *l.OW,0O0. 
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Between October U ^EXfi* and April 2.2ft&3» Elite's daily trading volume was between a low of 
}0aaikaim^*Hg^ During 



easasasHanesafis 



SB 



■***• 



^£S$S£2±55SS 



irfHMllBlh^l 






gW<*W|fa 



Brief d& tw a to ttn mmttfkU ewtttt* rdfomt 




August 20/2002 



>h >: b * >- • - * 



* * 



T £ CBQ, itaftg Florida cottftr«Oce, tfi3U Bite's CEO of interest in 
Elite for between $9 and $11 per store ia cash. 



i 




BlUe contacts Broadview intonation*! (^Broadview"), a apeciitis( in IT 
and acquisitions, about "infbnnaT eoqveaoldn* of interest fay 
and cm* other party. 



October 10,2002 
Uuwigh April 2003 



Several Broadview employees, inclining bus working on tbe Elite 
acquisition, have numerous social and bttstocas contacts wW» Pequot 

g JB eeaSvcs T 



November 25, 2002 



Duin£ a phone call, 

Thomson) tell Elite** 
$£.00 per share. 




«2I 



of Morgan Stanley (M&A advooc to 
of Tbutns«fs nriercat In acquiring Biite at ; 



Nov<?mhef 27-29, 
2002 



P«|Wt Foods buy 16^0 share* of EUt«s Jfeajoot Management's Farm OF 
filings show no priat holdings to Elite and available data show no trading 
in H(te by PaquotFiaids duriog the fsior eleven 



iiiiu: 



December 3*4*. 2002 



Elite formally retains Broadview as Ha MAA adviser in negotiation* with 
TbqtnsoiL BHwdvfew's an/$ Morgan Stanleys leptesentatives discuss 
acqmsitioo term* during conference oaH. 



December 4-6; 2002 Aequo* Fuods 





1 1 15,000 Elite filiates; ESt* trading 

lJEjbfitiibdtif' & 



MatthlO-Apdtl, Kite and Thomson tOotiaufc |icgfllia«i»S te^* of fl» tood^ OfiB^ T^O<>l 
5E0Q3 Futria accumulate 44,100 mew spnos of Elite. 



April 3, 2003 



PunBc 



v>n Tir 



llGIt 



of EUtc-Thwnscm 

oer 4NM* fcr all Bite common stack. 



IT* » i^iayi 



ttftl 



asgssaa 



aih w ei n ai m i na o t i 



xssxaseaaeescsKCi 



aMgsggtBi 



,.■„ ,„ jwa.iaaai.aaiaimaaMM.j.Ljj^.U.llJ.ailiaanaMaM 
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Volume surged from 15409 shares traded on Tuesday, April 2, 2003, to 3,370,984 shames traded on 
Wednesday, April 3, 2003. Elite 1 * closing share price increases from $9.97 on Tuesday, April 2, 
2003, to a dosing price of $ 1 3.86 on Wednesday, April 3, 2003,. a 3994 uxaease. 



(■WM* 



violators. 




" i . i j i ii 



gp; 



Basis/or 




mmmimm 



m . ■■»■* 



**w> 



is smspicktMS. 



MHk 



MM 



Pequot Funds 
Profits: $1,017,6*6. 



Tg.VT'if ! r a 



,a ^ ^ ^ na^WP 



M^P*M«irthi 



• Size, timing and profitability of trades. 



No known Trading activity or holding of Elite 
stock by any hedge land affiliated wiuVPequot 
Management prior to the purchases in Now 
2002. 



-i I t -i 



i 



Existing business tcUtiooships between Pequot 
executi ves and B ro adview employees, such as: 

^H^BHMHHMHHHPr * geo»al partner 
of P equot Ms o ag e n jcut, ^who calls an d meets 

every Jew weeks, if not more,™ according to a 
Broadview staff person. 



»>>.*. I 



Those fonner Broadview employees 
Pequot executives before Elite purchases: 

WtHKKD leaves Broadview in 2000 and 
a general partner in Pequot Ventures; 
leaves Broadview In 1997 and becomes a 
partner of Pequot Ventures; and 
leaves Broadview in 1996 and becomes a 

in Pequot 




Social and business encounters between 

Broadview employees, some with knowledge of 
nonpublic information, and Pequot executives 

during the period of suspected insider trading. 






I 

B 



S2S 



Wjggg 



asssa 
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Feqoot Funds wqeoa 

stock dunag fee period of 

trading, dif fee 17 days Poquat Funds boogbt 

Elite stmd^iis paroliaM& worn more than 20% of 

the boy vehflfte for twelve days, more then 5dH 

for three oftnest twelve days, more than SOS for 

tbree days, andlGOH on one day. 




aas a sa 



■m *— <—<w»w w— j— —■ 



3CB 



ajaa^eifagg gwaaggaiag-^^ 



Tbe mow tifcsty flow of inforatatioto is from someone *Mn fcjoadview, whku adv&ed Elite in 
connection with thfe transaction. Memb«s of Poquot Maiagemc^ bed ptewna! ««ui Iwaiiitt tics 
with wnptoyocB «f Broadview, end several wwe fencer employee* of Broadview. 



we* 



acas 



Pequoi fttmlft* lY«dl^ to A(*r*Z«i<ca KL£ C*A»it^ ted ¥*r Pfcftrmateirftcal Complies, 



nan 



WMlMli 



**■*■* 



•PP^i* 



:,. "" 'iir » i "g gga 



as 




Astra and Far aw discussed together k this section because a single sveaat afiwted t$i* value of 
Pcquot Funds' toldi&gratte Hk* event was an October U> 2002 

deci^ by a federal dtstrk* 
atohc4dft^thiftageTOC 



±1 K 



Shortly before the court announced it& decision Beceiot Ftntds reversed ks trading pattern in both 
stocks* Between August 2, 2002, and August 22, 2002, Pequot acciimiilated a short poatkra of 
279*000 shares in Astra. Fiona August 23, 2002> to September 2$, 2002, Paquot closed its abort 
position and purchased an addkkmal 213,000 Astra shares. It also ceased buying gar shares and 
liquidated 452,000 shares, or «m of iu ladings, ^^*lid1 k 1^ teeo»ay oc^iiiod. CoraeomUy, 
Pequot Funds had a ccrobined potential pre& rad loss aroi^^ 
a^ losses avoided of $3. ImflEon on its Par 



T-l * — n 



&rttfdeterpfrm «f atnaer tmjtra&tg rtntf*? 



Astm is atJ& coaipany engaged In ite devefopmeni, manafecturc and 
products, Astra's American Depositary Shares are traded oo the NYSE 
wife 12?^S9;929 outstanding shares. 




AZN, 



Astra la subject to the reporting and other 



^tiJiHi 



of the Conwttfcsaion applicable to foreign 



Between August 1, 2002, and October 10, 3012, the daUy trading volume of Asna shares renjped 
fiom a to* of 43D£09 to a high of ^fctf^OO with an average daily volume of 1,474^34 shares 
that period, fee ahato trice tanged from mt$ to SgfcOO gg stare, »ffr *>ffl ^eelc few of 

■PMinnJnjBnnjnjHfc^ 
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sasss 
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$3&1$ 00 August 30, 2002. 









-j ik- iyUI 



Ptf* roaau&ctores and 4ttb3bafes a broad line of gra^ac dro^s. Us oommoa stack is regi 

ptft$MteSejC^13($^^ 

wJ* 34,992,488 dwue» 




Between Au&ist 1, 





{Kuodf file 
February lft, 




■*, ■ _v 



*hd October lfi, 2002, duly trading volume of Bar shares taaged Ham » 

average daUy volume of 303^ shares. Owing that 
ffom $22,47 tot S2&60 per *are» wife * 52 week lav of 116 JO on 



- * i . ., - 1 



■4*:*f 




OtftoterMWl 



'* 



on Ptitoseo'ft meia d 



!^i!^ 




November 16, 2001 Fed«t^ Dmg AdawiiatatioBi gives aootfaer 



/wilt- 



expires, j 



(not Astra) a final 








December 6, 2001 



Astra and generic drag manufbctuKti^ inclyditig Par, be^ 
ro the United Stales Dfeoirt Cowl fcr die Southern District of New Yoifc 
over the ratidity of Astra*» five eotiatoal palentt iejeting to Pifewoc and 
^whether the generic drugs, including the one distributed by Kef, infringe 
those patents. 

May through October Most Well Street analysts predict the court will decide in fevor of die 
10, 2002 generic manufacturers as die cowls tiave dodo in die vast majority of 

similar <ltsputesiJi the yesrsjustprk* to 



Jta&e 13, 



■A\At. 



Vat trial ends with the court taking the matter under sobmi^aa. Tlie trial 
record wdode* six thousand pagee of trial testimony and thousands of 
exhibits. 



August 2 
August 22,2002 



with the 



T ** 



i MAtomc i*f tfce case. 



M>> 



Fluids 







August 2&29B2 




ifeer 



36,2002 



Poqoot Funds abn^tiy reverses its trading pattcra 
lack of any news xejapng to iho ooteome of the 
closes its short position end accwsalatea along 
These trade* ere completed 12 leading days before 



inAjtrs. Despite the 
Prilosoc-gtrtaric trial, it 

ofXI^jMIO jdasfes. 
the court's decision is 



**M1P 



saBoeggasegassaaaa -■ g sc ttaBanscssaasSsteM ceacas?MSBasa^^sgs3xa: 



jtow 



HiiHlP**B**Mipi7«*viHiMp 



a ■ ii *^i 



1 Par WuumKfltfiUI 

tow. 



<i ii" 



knoMti 



'"■ (!''■ A- .* 



iwomm nasi ifif wane Onnee in Mey 
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11,2002 



as an ecnty, k pe largest ioditotlooaj buyer uf F*r, 
aettiftigtoteNYSBtfnretttsin^ 



! * ^* 




September 12, 2002 



: n: > 




ite and quarter csastog ite stock to 
te a potoo&U »t>fit of $736,500. 



■ L 



' U J f * ' -1 



27,3003 
through October 4, 

2002 

October \h 3sm 



few raises te 
increase $3 JH or 



P*qw* Firnds sells #7% of itf for stares, reducing lis boidiflgs from 
5 IS, 000 afaartt to 66j00O sharw. These trades vme completed one week 



;—*.■■. _ ^ ■ . r f< 



u»ti:% 



la a dcotekw denounced after the maAet otodes, the Court is&oids Astra's 

P&XB& aad ftbto flask tfo generic drug astribt&pd l»y ftr tefitofees stun 

tbose patents, TteA*toci*todf%toitolto^^ 

a traneodwi* boon &r AatraZetwca. Most Wafl Sheet eaatytts had 

predict Ow cote^y^ earning woeM 

patent on Lis forest «Eiuft drag.™ 



esaasra 



iiiiMiia r > '] iiiiibfc-n 



• p wWP^^W , F J W l ^^^H(rP^PV*. i 
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SSB 
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I^HSBaMPii^piiii 
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Astra** Hiding volume singed from 320,000 shines traded oo Friday, October 11, 2902, to 
3,176,000 afaue* traded on Monday, October 14, 2002. Astral dosing sbwe price increased iftW 
$32:55 os Friday, Ortober U, 2083* to * ctosimg pries of $36,60 on Moodey, October 14, a J&K 



Par's volume surged from 335,000 shares traded cm Friday October 11*2093, to £913,000 shares 
traded on Monday, October, 14, 2002. Par's closing share raise decreased from $25.61 en Friday, 
October 1 1, 2002, to * dosing price of S2O.05 on Monday, October 14, 2002, ft 219fc 



^i.;. 




via/mm. 
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*M«4^dU<^ii«p^H 



ri^rii^ !»•>*■ 
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Profits aed 
S5,7mElk» 



[^v:.^: 



avoided: 



• Sia»> tinting end profitabifity of Asm and fto 

trades. 
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* Peqttot ftaads, as an entity, w the single largest 
institutional buyer <rf Par stock diking the five 
days joat before £ar ffliWDW^ ft at nosing & 



1 I * i i " '4. 




After tibc patent trial has been ootfcpkted, Peqaol 

Fttuds initially tafee positidns I* ha th Astm and 

Par *fek& would iH*eeaei*^ 

wbiohis the expectation of most aoslyste. 



• la theobaenct of any aewt, and shortly before the 
wort's owocpetaed decJSKm, Pequct Funds 
*ev«S*S iis feeding patterns in both stocks, buying 
Astm aad «mi^ Pto, fte corwet posmtxa to tak« 

if Astra war 10 win the trial 

• According to the NYSE wfetrtl, Fftc*s CEO IMS 
informed by Beeni Lochnttnu a. manager at 
aaoraer hedge iosd* that a*, oeoit oJecit tad 
accepted * bribe from an unideatififid third patty 

ia«xch*i^fbrrai^*tk»i*0Krf^ 



Mbtien before its pubUe announcement 



i . qpaa "■"■ aas i " mi — 
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fa rflfri ftiayfla y jrihawv. 1 

An mipkiyw of the court *ould be the roost fifedy person to have provided Pequot Funds 
oongmblk material information of the fiat's decision before Its paWic disclosure. The U.S. 
Attorney's Office tor the Southern District of New York has expressed an interest hi Ibis 
invcstigatieiQ «od &e Staff intends W *ork with thai offlce. 
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